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Replv to Opposition to Request for Special Permission to
File Exceptions Eaxcceding Twenty [sic] Pages

Patricia Brasher hereby [iles her Reply in response to the Enforcement Bureau's
C"Busean™y Opposthion’ to Request tor Special Permission to I'1le Exceptions Lxceeding Twenty
[s1c] Pages (“Oppostion™)  On September 8, 2003, 1 response to the Imtial Decision of
Administrative Law Judge Arthur I Steinberg. FCC 03D-02. released August 8, 2003 (the
“Imtial Deciston™). Ronald Brasher, Patricia Brasher and DLB Enterprises, Inc dba Metroplex
(D1 By each filed their own appeal ot the Initial Decision, and each appeal was ttled
“I'seeptions 7 The three defendants collectively filed two additional documents  The three
defendants [fled one appeal titled “Combined Exceptions™ and a document titled “Request for
Spectal Permission o TMle Combined ixeeptions Exceeding Twenty Five Pages™ ("Request™) In
therr Request. the defendants asked for the Comnussion, lor the sake of clarity. to accept their
Combined Exceptions in heu of the three individeal Exceptions concurrently placed on file. and
to erant permission for the Combined 1'xeeptions to exceed the twenty five (25) page himit

SNy
mmposed by Scctton 1 277(¢) of the Commission’s rules " Qi./ e

- . . .
I'he Bureau provides no citation to rule m support of'its Opposiion  If the Commission

deems the Bureau™s Oppostiion not properly brought. Defendant respectfully requests dismssal
ol the mstant Reply as moot



On September 12,2003 the inforcement Bureau ("Bureau ') filed 1ts Opposiion The
Opposttion states that the Bureau ts opposed to the Comnussion’s aceeptance ol the Exceptions
filed by cach individual defendant. the Combined Exceptions and the Request  The Bureau's
arauments can be summarized as ollows (1) the individual defendants were not cach entitled to
file therr onvon appeal. (2) the individually filed Exceptions should collectively be deemed to
exeeed the page mitation preseribed in Section 1 277(c¢) of the Comussion’s rules. and (3)
there 15 no precedent Lo support the iling of the Combined Ixceptions  The Bureau suggests that
the Commuission should disimiss the Request. the Combined Exception and the individual
I'scepuions. order the defendants to immediately and collectively file a single set of Exceptions,
and grant the Bureau ten (10) additional days to respond to the refiled single, twenty-live (25)
page sct of lxceptions  As discussed below., the Burcau’s arguments and suggestions are wholly
without merit. are unsupported by precedent, seek to deprive the defendants of their nght to due
process under the law. were presented 1n a pleading that 15 not in compliance with the
Comnussion’s rules. and should be dismissed by the Commission

I The Individual Defendants Arc Luch Entitled to File Their Own Appeal

L he Bureau proffers the argument that defendants who have cooperated to collectively
forward a untfied detfense durimg a hearing are prohibited from each mdividually submutting their
own appeal  In support of this proposition, the Bureau states in its Opposition the defendants arc
“playing last and loose with the Commuission’s requirements” by cach electing to individually file
ther own | seeptions to the Imtial Decision Opposttion at 2 To establish that the individual
detendants are prohibited from filing their own Exceptions. the Bureau cites no relevant

precedent, but instead rebes on a showing that the defendants have m the past pooled their



resources to collectively defend what they deem o be common interests  ''he Bureau accurately
notes that the detendants were represented by one set of attorneys. collectively filed a single
Proposcd Findings ot Fact and Conclusions ot Law. and collectively filed a single Reply to the
Buwicau’s Proposed Findings ol l-act and Conclusions of Law -

The Bureau’s analysis reflects no more than the lact that the defendants pooled their
1esources to defend themsel es in a matter m which they admittedly had a close commonality of
interest  Towever, the Burcau ignores the fact that the Order to Show Cause, Hearing
Designation Order and Notice of Opportunity for Hearing (“Hearnng Designation Order™)
mdividualh named each separate party detendant, directed that each separate parly detendant be
mdividduathe served a copy of the Hearimg Designation Order, and warned that a failure by any
indrvidual party 1o make an appearance would act as ¢ warver of that party’s right to be heard -
hut not of the right for other defendants to be heard It has been clear from the very inception of
this matter that each individual delendant had individual mterests  In that regard. Ronald
Biasher. Patricia Brasher and DI B Lnterprises. Ine each filed a separate Notice of Appearance
on Seplember 15, 2000

I he illogie of the Burcau™s position 15 evident from a cursory review ol the rule entitling
parties to appeal an Inimial Dectsion The Commission’s rules state “[w]ithin 30 days after the
date on which public releasc of the (ull text of an imual decision 1s made, or such other ime as
the Commission may specify. any of the parties may appeal to the Commssion by filing

exeeptions to the imtial decision 7 47 C F R § 1 276(a)(1) (emphasis added). 1t could not be

Defendant avers that the detendants’ carlier combined efforts spared the resources of
the Court and the Burcau. and that the Request would have the same positive effect for the
Bureau and the Commussion
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clearer that the Commission intended Lo allow any parties to a proceeding to file their own
appeal

[he plam language of the 1ule contains no mstation on an individual party’s right to
appeal other than the page limit and other extrancous admimstrative matters described later in the
rule 1 he Commission’s rule 1s necessary o elfectuate the due process rights of cach defendant
I'he Bureau's argument that the individual detendants have no individually-held right to appeal 1s
unsupported by precedent. law or rute. and none 15 offered by the Burcau m support of 1ts
strangely shnll submission  The right to due process entitles any defendant an opportunity for 1ts
vricvances (o be heard, even 1f that defendant 1s married Lo a codefendant  The Bureau’s
proposal o amalgamate the defendants” individual rghts to appeal mto a single. collective right
Is legally unsupportable as those rights cannot be reduced by merger for the convenience of the
Burcau. as cach party’s nght 1s imextinguwishable and malienable

The Comnyssion must note that had any individual defendant {ailed to file a Notice of
\ppemance. that defendant would have been deemed to have warved its right to a hearing in
accord with 47 C F R § 1 92¢a). causing the tacts as described n the [learing Designation Order
to be presented 1o the Commission tor the Commission™s disposition at its discretion. 47 C F R.
& 192¢(¢yand (d)  Accordingly, it Mrs Brasher failed to enter her notice of appearance, her
mdividual interests m this matter would have been 1uled upon by the Commission long ago
Since the Commussion’s Rules would have applied to Mrs Brasher individually under those

cireumstances. and not to any other named party. 1t 1s apparent that defendants alone hold the

right and obligation 1o appear betore the agency



Simuarly, had Mrs Brasher larled to appeal the Imitial Decision. the hicenses held by Mrs
Brasher would have automancally cancelled in accord with the terms o' 47 C F R § 1 276(e). In
such an mstance. the heenses of the remaiming two defendants would nevertheless continue to be
vahid despite the clection of Mrs Biasher to tile Exceptions  Furthermore. the right of the
remaiing detendants to appeal the Inttial Decision would be unchanged  Thus. as with the
example described above, 1115 clear that Mrs Brasher’s rights are individual to her. and severable
[rom the other defendants  As such 15 the casc. the Bureau’s position 1s simply conltrary to logic
and law
2 |Lhe Individual Delendant’s Exceptions Cannot be Deemed a Single Appeal for the

Purposes of Caleulating Compliance With the Page Limitation Expressed 1n Sectuon
| 277{(c) of thc Comnussion’s Rules

[ he Commission’s rules afford cach of the defendants an absolute right to file their own
[ xceptions to the [minal Decision  Accordingly. the combined page length of the individual
I"sceptions 1s irrelevant towards the calculation of the page mit expressed in47 C F R §
1277(¢)  So long as each of the Exceptions complied with the page limit prescribed m Section
I 277(¢) each of the bBxcepuions is vahd. and because Mrs Brasher’s Exceptions was less than
twenty five (23) pages i length. it s validly before the Commission

L he Burcau argued “that the mtent of the 25-page limit 1s to focus exceptions to germane

matters, and to avord re-hitigating the enure case before the Comnussion ™' Opposition at 4

Mis Brasher does not question or oppose the Commussion’s desire for concise expression within

I'he Bureau states that the passage they quote 1s from fn the Matter of Proposals
to Reform the Commission s Comparative Hearing Process fo Expedite the Resolution of the
Cases 6 1-:CC Red 157, 163 (1990), but counsel was unable to find the quoted statement in the
document cited by the Bureau



l<xceptions. and tiled his document within the coditied page hmitation  Accordingly, employing
(he only codified yardstick, the Bureau's statement of the Commuission’s mtent 1s not relevant for
any exphicable purpose  Therelore. the precedent cited by the Buteau does no more than restate
the purpose of the page limit. but does not demonstrate that Mrs Brasher has acted 1n viclatton
Morc mpontantly, the Comnussion’s rules do not grant a right for individual defendants
lo combine therr appeals  The rules ullow individual parties to lile exceptions, 47 C TR §
1 276()(1). but nowhere desciihe a nght to collectively appeal Essentially, the Bureau’s demand
that the Commission order Mrs Brasher and the other defendants to [ile a single set of
Eaceptions Imited (o twenty five (25) pages' 1s a demand for a pleading that 1s not contemplated
by the Commussion™s rules  Thus. contrary to the Burcau™s ¢laims that the three imdividual
[:xceptions violate the Commussion’s 1ules. those three individually filed Exceptions were the
only form of Exceptions Mis Brasher and the other defendants were permitted to file m accord
with the Commussion’s rules
3 I'he filing of the Combined Excepuions [s No More Than The Logical Adjunct To A

Parts s Right. By Rule, to I'lle A Request for Special Permission To File Exceptions
Cxceeding Twenty Five Pages

e Burcau characterizes the defendants” Combined Exceptions as contrary to the
Commission’s rules and usupported by precedent because 1t was filed concurrently with, and
offered in hieu oft the individually filed exceptions. and states that the length of the document
establishes that tt s “three times the length allowed by Section | 277 7 Opposition at 4. Mrs

Brasher does not argue that the Combined Exceptions 1s indeed ncarly three times the length of

Opposition at 3-6

§]



an Fxception permiited by the rules © Nevertheless. the Comnussion’s tules allow that any party
[thng exceepuions o an Inmal Dectsion s entitled to file with the Commussion a request for
spectal pernussion to file a briet that exceeds the twenty five (25) page it Thus, Mrs.
Brasher’s and the other defendanis” request tor special permission was clearly contemplated by
the Commission’s rules and allowable thereunder

Mis Brasher and the other detendants. having already prepared their individual
Fxceptions. reahized that the Commission’s review of the Initral Decision and the Exceptions
would be lacilitated by having 1o review only a single Combined Exceptions rather than three
mdividual sets ol Eaeeptions Request at 2 Accordingly. the defendants prepared a single set of
Combimed Lxceptions and filed that document along with therr mndividual Tixceptions The
Commission should note. the Combined Exceptions contams no argument not already expounded
upon in the individual Fxceptions  In point of fact. the Combined Exceptions 1s no more than a
full recitation ot each defendant™s arguments compiled for convenience 1n a single document.

Having already complied with the clearly articulated requirement to timely file an
individual Lxceptions, Mis Brasher participated in filimg a document that the Commussion may
reject. adopt or ignore — Since the arguments within the combined document are equal Lo those
within the individual Exceptions. the Bureau would not be prejudiced by acceplance of the

Combined Fxceptions and. i fact. would ltkely 1ind response easicr

I'he Bureau attempts to argue that the length of the Exceptions 1s contrary to the
tubes and represents an attempt to rehtigate the entire case  Opposttion at 4-5. The subject
matter gencrated more than 10.000 pages of transcripts. depositions, cvidence, and plcadings,
which could not be relitigated withim a scant 75 pages  In fact. the ALTs decision would not fit
within 75 pages. double spaced



4 I'he Bureau Has lynored The Comnussion’s Rules m Filing Its Opposition

In 1ts citort to characterize the defendants as attempung to shirt the Commission’s rules
lor then own purposces. the Bureau has tseltf ignored the Commuission’s rules  knurely absent
[rom the Burcau™s Opposition 1s a certificate ol service  All pleadings filed before the
Commission are required to contain a certificate of service 47 C IR §§ 1 47(g). 1 211 and
I 296 Accordimgly. 1t the Burcau 1s seeking Lo delame Mrs. Brasher for an alleged violation of
the Commission™s procedures. the Commussion should hold that the it 1s incumbent upon the
Bureau 1o. al least. (ile a pleadimg this 1s not procedurally deficient and subject to summary
dismissal

3 | he Burean's Request tor Additional Time [s Not Opposed

Mrs Brasher finds it curtous that the Burcau went to such vitriolic lengths to. in cssence.,
request an extension of time tn which to reply  ad the Bureau simply called undersigned
counsel. the Bureau would have discovered that Mrs Brasher does not opposc any such request
Having wrestled furiously with the complexity of this case. Mrs Brasher understands fully the
difficulties mvolved

e Bureau seeks an additional ten {(10) days to respond to the Exceptions filed by the
defendants Mrs Brasher hercby urges the Commusston to grant to the Bureau the ten-day
extension and. to further assist the Bureau, Mrs Brasher again respectfully requests that the
Commussion grant the Request For Special Permission so that the Bureau 1s left to respond only

to one pleading



O { onclusion

Mrs Brasher respectiully reminds the Commission that the matter before 1t 1s complex,
imolves multiple parties. defendants. witnesses. and reams ot testimony. More significantly, the
matter involves whether the Comnussion will ake the unusual step of invoking the “death
penalty ™ Under such circumstances. the rights of Mrs Brasher must be strictly protected and the
persons appearing 1n this matter should be allowed to develop a full record  Thus. for the reasons
stated above. Mrs Brasher urges the Commission to grant the Bureau the ten-day cxtension and
1o urant the Request For Special Permussion lor good cause shown and to otherwise rule 1n
accord with the requests herein

Respecttully submitted.
Patricia Brasher

Ro ert H S{)‘anmgu Jr
Benjamin ] Aron

(Carrct Hargrave

Dated September 22, 2005

Schwaminger & Associates, P C
33111 Street. N W Suite 500

Washington. D C 20005

(202) 347-8580
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CERTIFICATE OF SERVICE

[ Ava Leland, do hereby cerufy that | have on this 22" day of September, 2003, caused a
copy of the foregoing “Reply 1o Opposition to Request for Special Permussion to
Lile Exceptions FExceeding Twenty |sic] Pages™ 1o be served by U S first class mail. postage
prepaid, upon the following

Federal Communications Commission
Maurcen FF Del Duca

C hiet. [Investigations and Hearings Division
ntorcement Bureau

445 12" Street. NW

Washimgton DC 20554

Federal Communications Commission

Judy A Lancaster

Attorney. Investigations and Tearmgs Dhvision
Fnloreement Burcau

443 12" Street. NW

Washington DC 20554

Federal Communications Commission
William H Knowles-Kellett

Attorney. Invesugations and Hearmgs Division
I'nlorcement Bureau

445 12" Street. NW

Washington DC 20554

S rtond

Ava Leland




